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MVEMORANDUM AND ORDER

This matter cones before the court on Plaintiffs’ Mtion to
Conpel Further Testinony of Larry Potts and for Further Relief as
the Court Deens Just and Proper. Upon consideration of this
notion, its correspondi ng oppositions and the reply thereto, and
the relevant law, the court will GRANT in part and DENY in part
Plaintiffs’ Mtion to Conpel Further Testinony of Larry Potts and
for Further Relief as the Court Deens Just and Proper, as discussed

and ordered bel ow.

Backgr ound

The underlying allegations in this case arise from what has
becone popularly known as AFilegate.( Plaintiffs allege that their

privacy interests were violated when the FBI inproperly handed over



to the Wite House hundreds of FBI files of forner political
appoi ntees and governnent enployees under the Reagan and Bush
Adm ni strations.

The instant dispute revolves around the deposition of Larry
Potts, the fornmer Director of the Crimnal D vision of the FBI
during the tinme period pertinent to the aforenenti oned all egati ons.
Potts, who is not a party in this matter, is now a corporate
officer of Investigative Goup International (1G), a private
investigation firm retained by the President and First Lady in
connection wth the Ofice of the Independent Counsel’s

investigation and the Jones v. Cinton matter. The issues raised

by the pending notions and considered in this opinion arise from
the intersection of Potts’ roles as investigator and forner FBI
enpl oyee.

Plaintiffs previously filed before this court a Mtion to
Conpel Further Testinony of Larry Potts and to |Inpose Sanctions.
In response to that notion, President Cinton filed a notion for
| eave to intervene in his personal capacity. In his notion,
President dinton sought to protect his attorney-client and work-
product privileges to the extent that any information sought m ght
reveal privileged information relating to I1A@’s retention by the

Presi dent’s counsel . On March 31, 1999, this court entered an



order denying the plaintiffs’ notion to conpel wthout prejudice
due to their failure to conply wth Local Rule 108(h) and their

violation of a previous court order. See Al exander v. FBI, Cv.

No. 96-2123, Menorandum and Order, at 4 (D.D.C. March 31, 1999).
This order also granted President Cinton’s Mtion to Intervene.
See id. at 6. Now, after discussions wth opposing counsel,
plaintiffs renew their notion to conpel further testinony from

Larry Potts, to which President Cinton again filed a partial

opposi tion.

1. Analysis

Plaintiffs seek to conpel testinony on the followng
guestions, to which Potts was instructed not to respond:
1. What contacts has Potts had with individuals or enpl oyees

of the FBI since he began to work for 137?

2. Has Potts or I3 been involved in investigating Linda

Tri pp?

3. Si nce Septenber 1997, has Potts or anyone else at 13@ had

contact with Terry Good?



10.

Si nce Septenber 1997, has Potts or

contact with Janes Carville?

Si nce Septenber 1997, has Potts or

contact with Jane Mayer?

Si nce Septenber 1997, has Potts or

contact with Sidney Bl unenthal ?

Si nce Septenber 1997, has Potts or

contact with Hillary dinton?

Si nce Septenber 1997, has Potts or

contact with President Cinton?

From Septenber 1997 to present,

anyone

anyone

anyone

anyone

anyone

el se

el se

el se

el se

el se

has anyone at

recei ved any docunents from Wite House files?

From Sept enber 1997 to present, has Potts or

at 1@ had
at 1@ had
at 1@ had
at 1@ had
at 1@ had
| G
anyone at
letters

@ received from the Wite House copies of

witten by Kathleen Wlley to the President?



11. From Septenber 1997 to present, has Potts or anyone at
|d received any information fromlLinda Tripp’ s Pentagon

file?

Plaintiffs seek to conpel answers to these questions.
Addi tionally, plaintiffs characterize these questions as
Af oundational @ in nature and therefore ask the court to allow them

to continue their deposition.

A Rel evance

AParties may obtain discovery regarding any matter, not
privileged, which is relevant to the subject matter involved in the
pendi ng action. . . . The information sought need not be
adm ssible at the trial if the information sought appears
reasonably calculated to lead to the discovery of adm ssible
evidence.f§ Feb. R CGv. P. 26(b)(1). Consequently, the court may
only grant plaintiffs’ notion to conpel to the extent that
plaintiffs seek answers to questions on issues that are rel evant or
that are reasonably calculated to lead to the discovery of
adm ssi bl e evi dence.

The court has already stated that plaintiffs should be all owed

to probe the extent of Potts’ knowledge wth regard to the



transmttal of FBlI files fromthe FBI to the VWhite House. See

Al exander v. FBI, G v. No. 96-2123, Menorandum and O der, at 7

(D.D.C. June 15, 1998). Potts, however, argues that plaintiffs’
first question seeks irrelevant information.* The court finds that
question 1, as well as all of the other questions, neet the
rel evance standard of Fep. R Qv. P. 26(b)(1). They all seek
information that could lead to the discovery of admssible
evi dence. Therefore, the court will now turn to the issue of

privil eges.

B. Privileges

!Non-Party Potts further objects to question one on the
grounds that conpelling himto answer such a question would
i nfringe upon his First Anendnent right to freedom of association
and his right to privacy. In support of his argument, Potts
cites NAACP v. Al abama ex.rel. Patterson, 357 U. S. 449 (1958) and
United States Servicenen's Fund v. Eastland, 488 F.2d 1252, 1264
(D.C. Gr. 1973), rev'd on other grounds, 421 U S. 491 (1975).
These cases, however, are inapposite. They deal solely with
Aft]he right of voluntary associations, especially those engaged
in activities which may not neet with popular favor, to be free
fromhaving either state or federal officials expose their
affiliation and menbership . . . .0 Eastland, 488 F.2d at 1264.
Question one, on the other hand, seeks only a list of contacts
that Potts has had with the FBI since his departure, which does
not require that Potts reveal his or anyone else’'s nenbership in
any organi zation.




Non-party Potts, and Intervenor Cdinton assert privilege
objections to the plaintiffs’ questions based upon the attorney-
client and work-product privileges.?

(1) attorney-client privilege

Intervenor Ainton and Non-party Potts first object to all of
the rel evant questions on the ground of attorney-client privilege.
These clains nust be rejected because Intervenor Cinton has not
met his burden of proving the applicability of the privilege.

The Court of Appeals for the District of Colunmbia Crcuit has
stated that the attorney-client privilege applies only when several
el ements are shown by the proponent of the attorney-client
privil ege:

(1) the asserted holder of the privilege is or sought to

becone a client; (2) the person to whomthe communi cation

was made (a) is a nenber of the bar of a court or his

subordi nate and (b) in connection with this comunication

is acting as a lawer; (3) the communication relates to

a fact of which the attorney was inforned (a) by his

client (b) without the presence of strangers (c) for the

pur pose of securing primarily either (i) an opinion of

|l aw or (ii) legal services or (iii) assistance in sone

| egal proceeding, and (d) not for the purpose of

commtting a crime or tort; and (4) the privilege has
been (a) claimed and (b) not waived by the client.

’Intervenor dinton alone objects to question one based on
privilege. Non-party Potts’ privilege objections pertain only to
the remai ning questions. Potts objects to question one solely on
t he grounds of relevance and on the basis that being conpelled to
answer would violate his right to privacy and freedom of
associ ation, both of which are discussed above.

7



In re Sealed Case, 737 F.2d 94, 98-99 (D.C. Cr. 1984). By

necessity, the privilege extends to certain comuni cations between
an attorney and an attorney’s agent in certain circunstances. See

Li nde Thonson Langworthy Kohn & Van Dyke, P.C. v. Resol ution Trust

Corp., 5 F.3d 1508, 1514 (D.C. Gr. 1993).

I ntervenor Ainton reasons fromthese general principles that:

[Bl]ly answering whether or not |13 conducted specific
i nvestigations, contacted certain persons, or received
any docunents in connection wth the [retention of
Intervenor dinton’s attorneys], M. Potts would
necessarily reveal the contents of communi cati ons between
Aprivil eged persons(Cin this instance, comunications
between Athe client’s |awer@ and Aagents of the | awer
for purposes of the representations.f(

Intervenor dinton’s Partial Opposition to Plaintiffs’ Mtion to
Conpel at 15 (enphasis added). Therefore, in Intervenor dinton’s
view, Potts cannot be conpelled to answer plaintiffs questions.
Wth this the court cannot agree.

First, Intervenor dinton and Non-party Potts bear the burden
of proving the factual applicability of the attorney-client
privil ege. Yet, they have not proven (or even specifically
all eged), by in canera affidavit or otherw se, that the specific
actions inquired about by plaintiffs’ counsel were (or were not)
taken by Potts or 1@ at the direction of a comrunication fromthe

President’s attorneys. |Instead, Intervenor Clinton substitutes a



theoryCi.e., that answering these questions would Anecessarilyf
reveal the content of conmunications between the President’s
attorneys and PottsCfor factsCi.e., whether these communications
did, in fact, occur.® The attorney-client privilege protects only
confidential conmunications, and neither dinton nor Potts provides
a factual basis on which this court could find that such
conmuni cati ons occurred. On this ground al one, these clains of
attorney-client privilege nust be rejected.

Second, Intervenor Cdinton and Non-party Potts m sinterpret
t he purpose of the attorney-client privilege and how t he doctrine
narromy functions to protect that purpose. The purpose of the
attorney-client privilege Ais to encourage full and frank
comruni cati on between attorneys and their clients and thereby
pronote broader public interests in the observance of |aw and

adm ni stration of justice.f§ Upjohn Co. v. United States, 449 U. S

383, 389 (1980). Specifically, Athe purpose of the privilege [i5s]
"to encourage clients to make full disclosure to their attorneys.(

Id. (quoting Fisher v. United States, 425 U S. 391, 403 (1976)).

30F course, if Intervenor Clinton was to suggest that the
maki ng of these communications is itself privilegedCan argunent
whi ch he does not make todayCthen the appropriate course would
be to submt affidavits in canera so that the court would have a
factual basis to support such a holding, should it prove to be a
valid argunent.



As the court of appeals for this circuit has stated, it Aadheres to
the axiom that the attorney-client privilege nmust be “strictly
confined within the narrowest possible limts consistent with the

logic of its principle.”@ Resolution Trust Corp., 5 F.3d at 1514.

Lest we forget the heart of this entire doctrine, the court notes
that the lynchpin of the attorney-client privilege is that it
protects confidential information which the client has previously

confided to the attorney’s trust. See Coastal States Gas Corp. v.

Departnent of Enerqgy, 617 F.2d 854, 862 (D.C. Cr. 1980); Mead Data

Central, Inc. v. United States Dep’'t of the Air Force, 566 F.2d

242, 254 (D.C. Cr. 1977).

Asi de fromthe probl emof proof already noted as to Intervenor
Cinton’s statenent that plaintiffs’ questions would necessarily
i ntrude upon the substance of conmunications between |ntervenor
Clinton's attorneys and their representatives, this notion is
further flawed for a second reasonCit assunmes that all such
conmuni cati ons between these Aprivileged personsf are protected.
This is an erroneous interpretation. Assum ng these conversations
occurred, Intervenor Cinton and Potts proffer no evidence by way
of in canera affidavit or even bare assertion that any confidences
of the clientCPresident dintonCwere contained in these (assuned)

comruni cati ons between his attorneys and Potts or 1A@. It is these

10



confidential comunications that the privilege protects in the
first I nst ance, and the law nust derivatively protect
commruni cati ons between ot her groups of peopleCsuch as attorney to
attorney representativeCto allow clients to fully disclose
information to their attorneys. But the privilege does not sinply
protect conmunications between an attorney and an investigator, as
Intervenor dinton and Potts argue, sinply because Aprivil eged
persons@ were hired to represent the client and they were

di scussing that representation. See In re Sealed Case, 737 F.2d at

98-99 (affording the protection of the attorney-client privilege
only if Athe communication relates to a fact of which the attorney

was informed . . . by his client.@); Mead Data Central, Inc. v.

United States Dep’'t of the Air Force, 566 F.2d 242, 254 (D.C. Grr.

1977) (A TJhe attorney-client privilege does extend to a
confidential comrunication froman attorney to a client, but only
if that communi cation is based on confidential information provided
by the client.@ (citations omtted)); see also 24 CHARLES ALAN WRI GHT
& KENNETH W GrRAaHAM, JR., FEDERAL PRACTICE AND PROCEDURE § 5478, at 229
n.179 (A[CJonversations the attorney has with his investigator are
not privileged unless they would reveal a communication of the
client because the investigation of facts is not ° professional

| egal services.’ (). Intervenor dinton’s and Potts’ argunent

11



m sses the point that the attorney-client privilege focuses on the
protection of confidential comunications fromthe client, not al
di scussi ons anong a group of people whom courts have held may be
entitled to claimthe privilege.

For these two reasons, Intervenor dinton’s and Potts’ clains
of attorney-client privilege nust be rejected. Having overruled
these clains of attorney-client privilege, the court will now turn

to the pendi ng attorney work-product objections.

(i1) attorney work-product privilege

Intervenor Cinton and Non-party Potts next object to all of
the relevant questions on the basis of the attorney work-product
privilege. Cinton and Potts contend that this privilege is
inplicated by plaintiffs’ questions regarding whether Potts has
perfornmed specific investigations, obtained specific docunents, or
contacted specific individuals.

The Awor k product@ now before the court nust be classified as
Ai nt angi bl e work product@ because plaintiffs do not seek docunents
or tangible itenms. Instead, plaintiffs seek to | earn about whet her
or not Potts has talked to certain individuals, received any

information fromcertain places, or received certain information in

12



his investigations done on behalf of Intervenor dinton’s
attorneys.
To analyze an attorney work-product claim as to intangible

wor k product, courts nust |look to the casel aw under Hi cknman v.

Taylor, 329 U S. 495 (1947), and its progeny and not to FED. R Qw.
P. 26(b)(3), which applies only to Adocunents and tangi bl e things.{(

See United States v. One Tract of Real Property, 95 F.3d 422, 428

n.10 (6th Gr. 1996); Maynard v. Wirlpool Corp., 160 F.R D. 85, 87

& n.3 (S.D.WV. 1995).

The test for whether a claim of work-product privilege is
viable is Awhether, in light of the nature of the [intangible work
product] and the factual situation in the particular case, the
[information] can fairly be said to have been prepared or obtained

because of the prospect of litigation.§ Senate of Puerto R co v.

United States Dep’t of Justice, 823 F.2d 574, 587 n.42 (D.C. Cr.

1987). There is no doubt, and plaintiffs nake no claimto the
contrary, that the investigative work done by Potts and I3 was
done on behalf of the attorneys working for the President in
anticipation of litigation. Simlarly, there can be no doubt that
if plaintiffs’ questions were directed toward Intervenor dinton’s
attorneys thenselves, the attorney work-product privilege would

surely preclude such testinony from being conpelled to the extent

13



such testinmony would require answers revealing the opinions,
i npressions, or strategy of Intervenor dinton’s attorneys. For as

the Suprenme Court stated in H ckman v. Taylor:

[A] lawer is an officer of the court and is bound to
work for the advancenment of justice while faithfully
protecting the rightful interests of his clients. I n
perform ng his various duties, however, it is essential
that a lawer work with a certain degree of privacy, free
from unnecessary intrusion by opposing parties and their
counsel. Proper preparation of a client’s case demands
that he assenble information, sift what he considers to
be the relevant fromthe irrelevant facts, prepare his
| egal theories and plan his strategy w thout undue and

needl ess interference. . . . This work is reflected, of
cour se, in i ntervi ews, st at enent s, menor anda,
correspondence, briefs, nental inpressions, personal
beliefs, and countless other tangible and intangible
ways. . . . Were such materials open to opposing counsel
on nere denmand, nuch of what is now put down in witing
would remain unwitten. An attorney’s thoughts,

heretofore inviolate, would not be his own.
H ckman, 329 U.S. at 393-94.

This case presents a slightly different problem however, in
two respects. First, plaintiffs’ counsel is asking these questions
of an investigator hired by Intervenor dinton’s attorneys and not
of the attorneys thenselves. Second, it is not clear that
answering these narrow questions would reveal any litigation
strategy or attorney opinions.

The casel aw dealing with attorneys’ investigators shows that
they should generally be afforded the sane protection as the

attorneys for whomthey work. The Suprene Court has addressed this

14



issue with regard to docunents prepared by investigators who are
facilitating an attorney’ s representation of a client:

At its core, the work-product doctrine shelters the
nmental processes of the attorney, providing a privileged
area within which he can anal yze and prepare his client’s
case. But the doctrine is an intensely practical one,
grounded in the realities of litigation in our adversary
system One of those realities is that attorneys often
must rely on the assistance of investigators and other
agents in the conpilation of materials in preparation for
trial. It is therefore necessary that the doctrine
protect material prepared by agents for the attorney as
wel | as those prepared by the attorney hinself.

United States v. Nobles, 422 U S. 225, 238-39 (1975). Al though

Nobl es i nvol ved an investigator’s witten report, which is tangible
wor k product, Hickman clearly comands that the attorney work-
product doctrine applies with equal, if not greater, force to

i ntangi bl e work product. See Hi ckman, 329 U S. at 394. Thus, in

the circunstances of this case, to the extent plaintiffs questions
woul d be privileged if asked directly of the attorneys, they nust
be privileged when asked of the attorneys’ investigator.

These | egal principles, however, do not weigh in favor of
Intervenor dinton as heavily as his counsel woul d have the court
bel i eve. Once again, Intervenor Cinton relies on conclusory
statenents as opposed to facts or |egal reasoning to support his
claimthat all of plaintiffs’ questions would reveal information

protected by the attorney work-product privilege. As stated by the

15



Suprenme Court, the work-product privilege protects, anong other
things, the nental processes of the attorney, which in this case
nmeans Anental inpressions, personal beliefs,@ and the litigation
strategies of the attorneys or their agents. H cknman, 329 U S. at
394. Instead of explaining to the court how answering the
questions asked of Potts would reveal this type of protected
matter, Intervenor Cinton sinply clains that it Aclearly@ woul d.
Intervenor Cinton’s Partial Opposition to Plaintiffs’ Mtion to
Conpel at 10. For nost of the questions, however, this would not
be the case.

Intervenor Ainton Alimts@ his objections to the extent that
any of these <conversations, investigations, or receipts of
docunents have taken place in the course of Potts’ investigations
taken on behalf of Intervenor Cinton’'s defense. Although neither
side takes the tine to discuss the fine distinctions presented by
t hese issues, courts have held that certain information, such as
whet her investigators have talked to certain individuals in the
course of their investigations, is not protected by the attorney
wor k- product doctri ne:

In this case, the list of interviewees is just that, a

list. It does not directly or indirectly reveal the

mental processes of the . . . attorneys. It furnishes

no information as to the content of any statenent. There

is no realistic possibility that its production wll
convert any nenber of the [attorney-client tean] from

16



advocate to w tness. None of the policy reasons for
protection of work product, other than the fact of its
initial conpilation . . ., applies.

United States v. Anerada Hess Corp., 619 F.2d 980, 987-88 (3d Gr

1980); In re Matter of Gand Jury, 633 F.2d 282, 289 (3d Gr.

1980) .
(a) Questions 1, and 3-8.

The court believes that this reasoning is persuasive insofar
as information such as a list of interviewees is concerned.
Therefore, to the extent that Potts is being asked to reveal to
whom he spoke or with whom he Ahad contact,(@ as in questions 1 and
3-8, Potts nmust be conpelled to answer these questions because this
i nformati onCreveal i ng only nanes and whether he has tal ked to these
peopl eCwoul d not require the revelation of privileged materi al
See id. Once Potts has answered the plaintiffs’ questions with
lists of the contacts and interviewes, plaintiffs are entitled to
ask reasonable followup questions. This court notes that
i nformation beyond the nanes of interviewees nmaybe protected by the
attorney work-product privilege if the revelation of the
information will tend to reveal the thoughts, opinions, and
strategies of | nt ervenor Cinton’s at t or neys and their

investigators. See In re Matter of Gand Jury, 633 F.2d at 290

(AThe oral testinmony sought . . . respecting the results of the

17



interviews . . . presents a different problenmd from the nanmes of

the interviewees); see also Upjohn, 449 U S at 389-401 (stating

that notes and nenoranda of attorney based on w tness statenents
are protected by the attorney work-product privilege because they
would tend to reveal the attorney’s nental processes). At this
time, however, Intervenor Clinton and Non-party Potts have sinply
not net their burden of showing that all of the information that
the plaintiffs mght possibly seek is protected. If the
plaintiffs do ask questions regarding the substance of specific
interviews that is protected, Intervenor dinton and Potts are then
entitled to claimthe privilege and cone back to this court to nmake
a proper showi ng of why the information sought is protected.
(b) Question 2

As to question nunber 2, clearly, in ternms of revealing a
strategy, asking whether an attorney’s investigator has contacted
soneone is considerably different from asking the investigator
whet her he is investigating that person. The latter, to which
question 2 is directed, would certainly tend to reveal the strategy
of Intervenor Cinton's attorneys, and plaintiffs are far from

making the requisite showing of substantial need necessary to

18



override the privilege.* See id. at 401-02 (holding that in order
to overcone privilege for opinion work productBthat which reveal s
an attorney’s nental inpressionsBa far stronger showing is required
than the Asubstantial need@ and Awi t hout undue hardshi p@ standard
ot herwi se applicable to Aordinary@ work product). Therefore, the
i nformation sought in question two, as posed by the plaintiffs, is
protected by the attorney work-product privilege. However, as
Intervenor Cinton points out in this brief, the question may be
re-framed as follows: ASetting aside any work you or 13 may or may
not have performed at the direction of WIllians & Connolly or
Skadden, Arps, have you or |G been involved in investigating Linda
Tri pp?0 This question would avoid infringing upon dinton's
privileges, and, therefore, dinton states that he would have no

objection to it. See Intervenor Cinton’s Partial Opposition to

“Some courts have held that opinion work product is
absolutely privileged. See, e.qg., In re Gand Jury Proceedings,
473 F.2d 840, 848 (8" Cir. 1973). The Suprene Court, applying a
hei ght ened standard to opinion work product, declined to reach
the i ssue of whether such an absolute rule was appropriate, and
therefore left open the precise standard to be applied. See
Upj ohn, 449 U.S. at 401. This Crcuit has al so not yet
specifically addressed whether there is an absolute privilege,
but has foll owed Upjohn and required a Afar stronger show ng@
bef ore opi nion work product, such as an attorney’s notes and
menoranda related to an interview, is ordered to be turned over.
See In re Sealed Case, 856 F2d 268, 273 (D.C. Cr. 1988).
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Plaintiffs’ Mtion to Conpel at 7, n.4. Therefore, plaintiffs

will be permtted to re-pose question 2 in this form

(c) Questions 9, 10 and 11.

Questions 9, 10 and 11, ask whether Potts or anyone at 13 has
recei ved various docunents or information. Once again, rather
than explaining to the court how answering these questions would
reveal protected matter, Intervenor Cinton sinply assunmes that it
would. It is quite possible that the information inquired about
was received by Potts or soneone at 1A for sone other reason ot her

t han Abecause of the prospect of litigation.§ Senate of Puerto

Rico, 823 F.2d at 587, n.42. As to question 11, plaintiffs sinply
i nquire whether or not Potts received information from Tripp’' s
Pent agon file. They do not ask from whom this information was
received. |If such information was received fromsoneone conpletely
unrelated to Intervenor Cinton, then the answer to this question
woul d not be protected by his attorney work-product privilege.
Thus, Intervenor Cinton has again failed to neet his burden of
showi ng the information sought by the plaintiffs’ questions are

protected by privilege.?

>This court also notes, however, that to the extent that
information from Tripp’s Pentagon file m ght have been received
froma governnment official before its public rel ease, such

20



V. Concl usi on

For the reasons stated above, the court will conpel Potts to
answer questions 1, 3-8, 9, 10, and 11 to the limted extent
provided for in this opinion. Potts will also be conpelled to
answer question 2 to the extent that it is re-framed in the manner
directed inthis opinion. Plaintiffs will be permtted to continue
their deposition to obtain the answers to these questions and to
ask reasonabl e foll owup questions as they deem necessary.

The court HEREBY ORDERS that Plaintiffs’ Mtion to Conpe
Further Testinony of Larry Potts and for Further Relief as the
Court Deens Just and Proper is GRANTED in part and DENIED in part.
In this regard, it is FURTHER ORDERED t hat:

1. Plaintiffs’ notion to conpel is granted in that Non-party
Potts nust answer questions 1 and 3-11 and question 2 to the extent

it is reframed as directed by this opinion.

information, although it may be work product, may still not be
protected because of the crinme-fraud exception. Conmunications
ot herwi se protected by privilege are not protected if they Aare
made in furtherance of a crine, fraud, or other m sconduct.@ In
re Sealed Case, 754 F.2d 395, 399 (D.C. Cir. 1985). A T]he party
seeking to overcone the privilege [has] the burden of show ng
that the crinme-fraud exception applie[s].0 1n re Seal ed Case,
107 F.3d 46, 49 (D.C. Cir. 1996). This burden of proof is
satisfied if Athe party offers evidence that if believed by the
trier of fact would establish the el enents of an ongoi ng or

imm nent crime or fraud@ and shows that the | awer was consulted
for the purpose of conmitting that crime 1d. at 50-51.
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2. Plaintiffs shall be allowed to continue their deposition
of Non-party Potts.

SO ORDERED.

Royce C. Lanberth
United States District Court

Dat e:
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